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“It shall be the policy of this State to conserwel @rotect its lands and waters for the
benefit of all its citizenry.. .

|. Introduction

“Imagine for a moment paddling down your favoriteer; the sun is shining, things couldn’t be
better you think to yourself with a smile. Suddenigu see a horizon on the water ahead. You have
paddled this river dozens of times and can’t reaall obstruction here. You start to panic. Then you
realize that a tree has fallen and created a vivde- strainer. It looks nasty. What should | do you
wonder? The tree covers the entire width of therrso paddling around it is not an option. Furtiner
river has begun to narrow creating turbulent wakée thought of getting pinned underwater creefis in
your head. You make an easy decision to portagevéad the danger. As you get out of the water the
owner of the adjoining property is waiting with teeeriff to charge you with trespassing. What a day

this has turned out to be.”

Currently, North Carolina law does not recognize tight to portage incident to
navigation® Navigation is a public trust right given under heblic trust doctriné.The
doctrine applies to ‘navigable’ waters of the st#beensure the right of use and
enjoyment for its citizen$.In turn, ‘navigable’ waters are those capable ugp®rting
pleasure boating.So, practically speaking, a ‘navigable’ river iseowhich has the
capacity to support kayaking. The public trust doetthen applies to give kayakers the
right to use the river, but not the shores. Howgtiee incidental right to portage is
essential to kayaking. The problem is that theestatognizes a definition of navigation
that is broader than the rights it gives. In othrds, the state is giving rights of
sufficiency, but not rights of necessity. | asgbgt the right of navigation must include

the right to portage because it is essential tidling the initial privilege of navigation.



I1. Background

The Chattooga River is known to be the top whitewdestination in the Eatt
originates in the mountains of North Carolina alawé along the South Carolina and
Georgia borders with its terminus in the Tugalo desir.” In 1974, the United States
Congress declared the Chattooga River “wild andistepursuant to the Wild and
Scenic Rivers Act.The Act states that it is the policy of the Uni@tes that “...certain
selected rivers of the Nation which, with their iegate environments, posses
outstandingly remarkable scenicgcreational.. values, shall be preserved in free-
flowing condition, and that they and their inmedianvironments shall be protected for
the benefit and enjoyment of present and futureeggtions.® Whitewater boating was
specifically identified as one of the outstandingmarkable values for which the
Chattooga was designat&d.

As part of the development plan for the ChattoBgeer, recreational boating was
banned in the headwaters above North Carolina High@8'' The prohibition was a
result of increased use of the headwaters for pagldind the frequency of encounters
between anglers and boat&rdn early 2000, the Sumter National Forest begaretise
its Land and Resource Management Plan (“LRMP”) asking, among others, the issue
of recreational access to the headwaters of thett@ym River® The revised
management plan echoed the prohibition of paddiirtge headwater¥.

Meanwhile, American Whitewater had been rallyingport for access to the
headwaters®> When the revised plan was issued, American Whitewfded an appeal of
the Forest Service’s Final Environmental Impacte&tent (“FEIS”) arguing the revised

plan was both in contravention to numerous Fedexals as well as unsupported by data



or other studie$® American Whitewater argued for another alternativieich would
allow access to the headwaters above Highway ZBn Appeal, the hearing officer
found the ban to be unsupported and required thesE8ervice to conduct a ‘Visitor Use
Capacity Analysis’ which would analyze the impactsrecreational boating in the
headwaters® The study is anticipated to take 2-years and shbelconcluded in 2007 .
In the interim, the Chattooga River is to be madageder the guidance of the 1985

forest plan, which includes the prohibition of rtional boating in the headwatéfs.

I11. Summary of thelssue

American Whitewater's appeal opened the possihidit the right to navigate in
the headwaters of the Chattooga River. Howevegrséwiles of the river pass through
private property. In addition, the Chattooga Rikias never officially been designated as
a ‘navigable’ river under North Carolina law. Thiere, this memo argues that:

1) Under North Carolina law the Chattooga Rivernavigable’ for purposes of the
public trust doctrine;
2) North Carolina law should be changed to recagrtizat the right of navigation

includes the ancillary right of portage becauss é@ssential to navigation.

V. North Carolina Public Trust Doctrine

It is well established that since the Revolutignéfar the state of North Carolina
became the owner of lands underneath its navigahters?* The interest in navigable
waterways is “so recognized by the government Aedoeople, and hence it seems to be

accepted as a part of the common law of this cguatising out of public necessity,



convenience and common consent, that the publie tas right to use the rivers, lakes,
sounds and parts of them though not strictly publaters.?? In a seminal case, the
United States Supreme Court defined the state gtriist as “a title held in trust for the
people of the state, that they may enjoy the nanigaf the waters, carry on commerce
over them, and have liberty of fishing thereineffeom obstruction or interference by
private parties, and it is not within the legislatipower of the state to abdicate this trust
by a grant whereby it surrenders its property aadegal control over the lands of an
entire harbor, bay, sea, or lake, though it mayntgparcels thereof for the foundations of
wharves, piers, docks, and other structures im&aicommerce, or parcels which, being
occupied, do not substantially impair the publieiest in the waters remaining”

In 1777, the General Assembly enacted the ‘erdwsl! to allow the public to
acquire unallocated lands of the stitdy recognizing the importance of navigable
waters as ‘public highways’, land grants under ‘drdry laws’ were presumed not to
convey rights in the beds of navigable watérshe significance of this presumption is to
invalidate claims of private ownersHip.The courts have made clear however that
because the public trust doctrine in North Carolgxa common law principle, it cannot
invalidate constitutionally prescribed acts of thegislature?” As a result, the public trust
doctrine will create a presumption that the Ledisia did not intend to convey lands that
would impugn trust rights in navigable waters; tpagsumption can be rebutted by “a

special grant of the General Assembly conveyingsanfree of all public trust right$®



A. Navigability

1. Historical Per spective

As a preliminary matter, and intimately tied withe issue of public trust is the
concept of ‘navigability’. If a watercourse is ‘ngable’ under state law, it becomes
subject to the public trust doctrifi®.The use of ‘navigability’ as a benchmark for
applying the public trust doctrine stems back te #arly 19 century® In one of the
state’s earliest decisions defining the appropii@se for navigability, the Supreme Court
expressly disclaimed the use of the English ‘ebih faow’ test, and instead adopted the
‘navigability-in-fact’ test** As a practical matter, the Court justified its ig&m based on
the extent of the State’s inland waterways wheee'¢bb and flow’ test has no practical
application®* In a concurring opinion Justice Hall noted “[tlaecan be no essential
difference for the purposes of navigation, whetiher water be salt or fresh, or whether
the tides regularly flow and ebb or nét.”

Over the course of the next 50 years, the Coustnepeatedly asked to define the
test of ‘navigability’ for public trust purposeshd@ Court inGlenheld that the test is “any
waters, whether sounds, bays, rivers, or creekghndre wide enough and deep enough
for the navigation of sea vessels, are navigablersathe soil under which is not the
subject of entry and grant under our entry law, #velrights of fishing in which are,
under our common and statute law, open an commat tiee citizens of the Staté?

The test was further refined to include the “cafyacf the waters for navigation by any
‘useful vessels™? In Baumthe Court reiterated the capacity test and exmhtite scope
of ‘useful vessels’ to include pleasure crifChe Court has made clear that navigability

is not determined by the waters actual use for cemenor pleasure, but rather the



capacity of the water for such u¥eAs a result oWilsonand its progeny, the Supreme
Court has reaffirmed the State’s role in holdingigable waters open for the benefit of
the public.

2. Modern L aw

The Supreme Court recently revisited the issu@asfigability and held “[t]he
controlling law of navigability as it relates toetpublic trust doctrine in North Carolina is
as follows: “If water is navigable for pleasuredmg it must be regarded as navigable
water, though no craft has ever been put uponrithfe purpose of trade or agriculture.
The purpose of navigation is not the subject otiing but the fact of the capacity of the
water for use in navigation® The pleasure boat test has been interpreted todimc
“canoes, kayaks, and similar recreational créft.”

The Chattooga River has never been officially giesied as a navigable river.
Further, due to the ban on boating in the headwatbere are few documented cases
showing its capacity for such use. However, itsac#ty for recreational use, including
boating, has been the primary reason for its popylaand similar to Twiford, a
determination of navigability should not fail foramt of evidence of actual use. Primary
support for a finding of navigability can be foumd Forest Service Reports and the
Appellate Hearing Officer’s opinion regarding Sumiiational Forest’s FEIS.

In 1969, the United States Congress charged thesE8ervice to determine the
eligibility of the Chattooga River for designati@s a Wild and Scenic Rivét.In its
report, the Forest Service stated, “rafting or sonethod of floating is the best way to
see this [headwaters] rugged portion of the riVérZurther, the Chattooga Wild and

Scenic Development Plan identified the increasedaighe headwaters by recreational



boaters as their reason for implementing the bavablighway 287 It seems clear that
the Forest Service recognized the recreationalatigpaf the river when it encouraged
such use. Further, the justification for banningafing in the headwaters implies a
significant amount of actual recreational use. Tatagether, these statements provide
ample support for a finding of recreational capaoitthe headwaters.

Second, navigability is supported by the detertionaof the Appellate Officer’s
decision to require the Forest Service to conduwtsitor use capacity analysi&> It is
plain that in order to effectuate a meaningful gtotithe impacts of floating, floating in
itself must be possible. In a statement issuedatmfary 3, 2006, the Francis Marion and
Sumter National Forest indicated that the study|dduclude “limited boater trials™

Since the Forest Service and the Appellate Hedbdifiiger have recognized and
encouraged recreational boating in the headwatieesChattooga River is ‘navigable’

under the test iGwathmeyand for purposes of the public trust doctrine.

B. Public Trust Rights

Once a waterway is determined to be ‘navigabled, public trust doctrine gives
citizens certain rights of udd The legislature defined public trust rights tolinte “the
right to navigate, swim, hunt, fish and enjoy altreational activities in the watercourses
of the State and the right to freely use and etij@yState’s ocean and estuarine beaches
and public access to the beach®sThe practical scope of these rights is unclear and
fuels the conflict between private property rigatsl public rights. When do public rights
become subject to riparian ownership? Converseheres does riparian ownership give

way to public trust rights? The shores or banks® Aigh-water mark?



The public trust doctrine is a dynamic principke evidenced by the Supreme
Court molding the test of navigability to reflebietdominant use of the waters — the test
has changed from one based on commerce to one baseecreation. Similarly, the
rights afforded under the public trust doctrine trlus addressed to reflect the dominant
use of the State’'s waterways. This is especiallpartant as the number of people
participating in adventure sports, including whigr rafting and kayaking is increasing
exponentially.

There are relatively few cases in North Caroliddrassing the scope of public
trust rights, none of which specifically addrestes issue of portage. The most recent
authority on the subject is a 1998 Attorney Generativisory Opinion?” In his opinion,
the Attorney General relies oBaither to preclude the public use of river banks and
shores incident to navigatidfiln that case, the court addressed a ‘generalaig@ivate
property to access navigable waters as opposednarrawly focused exception like
portaging®® As discussed below, this standard is too broadneedls to be challenged to
recognize an exception for the specific right tort@ge because it is essential to

navigation.

V1. Scope of Public Trust Rights - | s portage essential to navigation?

A. North Carolina Case L aw

In Twiford the Court addressed the scope of the public ughrtavigation° It
was presented facts indicating a particular bodyater was navigable because it was
used as a safe-harbor for boats during stdfrithie court held that these facts supported

a finding of navigability and recognized that “thght of navigation includes the right to
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anchor as incidental to its beneficial enjoymehtFurther, inBakerthe Supreme Court
recognized that navigability is not destroyed bygasional barriers or falls in a river
otherwise capable of commerce and traide.

Taken togetherTwiford andBaker seem to implicate the right to portage during
navigation. Similar toTwiford, portaging is essential to navigation. A falleeetror
dislodged rock impeding the flow of water is no m@redictable than a thunderstorm.
Further, the right to portage is necessary as aas@eavoid danger. It both instances use
of the shore is temporary and incidental to thémalte purpose of navigation. Just as
anchoring is essential to navigation, so is thétalto portage. Similarly, by holding that
occasional obstructions or falls do not destroy riagigability of a river, the Court in
Baker must have contemplated some limited use of theaeshto get around the
obstruction. It stands to reason that the righha¥igation would include the right to
portage if barriers did not destroy navigability.

Based on the holding ifwiford andBakerand the seemingly inconsistent rule in
Gaither, the Attorney General’s opinion needs to be chgkel and the right to portage

recognized as essential to navigation.

B. Other State Cases

Further support for the proposition that navigatincludes the right to portage
can be found in other state case law. Adirondack League a landowner sued a
recreational organization and individual kayakenstfespass? The landowner asserted
that the Moose River was non-navigable and thugsrevhiecrossed his land was private

property> In proving the river was not navigable, the pléintelied on the fact that

11



there were intermittent obstacles and seasons wiimal flow or drought® The court
recognized that “the existence of occasional obstms does not destroy the
navigability of a river.®” It went on to say “following naturally from thiggposition is
that in order to circumvent these occasional olestathe right to navigate carries with it
the incidental privilege to make use, when absbtutecessary, of the bed and banks,
including the right to portage on riparian land$Purther, any use of the shore that is not
strictly confined to the purpose of portage givightrto an action for trespa3s.

While interpreting its public trust doctrine, tMontana Supreme Court held that
the public had a right to make use of waters fareational purposes “up to the high
water marks and may portage around barriers invédter in the least intrusive manner
possible.?® Subsequently, a case was brought challengingdhstitutionality of statues
enacted in response to the holdingCafrran andHildreth.®* Specifically, the court was
asked to address the limits of public trust rightShe statutes in questiqmescribed the
public use of riparian land to include “building dku blinds, boat moorages, and
overnight camping® The court found that public trust rights were astbroad as given
in the statute because it gave rights that werenegtessary for the public’'s use and
enjoyment of the watéf. The court reaffirmed its holding as to the pubige of shores,
but qualified that use to one “necessary to thezation of the water itself®®

In Hallden a Michigan Appellate court recognized that thetestéest for
navigability was outdate?f. It had been using the ‘floating log test’ but dfsd that since
the rivers were no longer used for that purposedbiefor navigability should be changed
to represent present usageds a result, it adopted the recreation test arfihet® it as

“the right to navigate and to exercise the incideoit navigation in a lawful manner at
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any point below high water mark on waters of thites which are capable of being
navigated by oar or motor propelled small créit.”

Each of these cases recognizes the fact that ateamgmust include some limited
use of the shores. dirondack LeaguandGalt that limited use was expressly for the
right of portage. InHallden the court did not prescribe a specific use, buhema
distinguished the point where public trust righppleed. Presumably, this includes any
incidental right of navigation beneath the high-evamark. Similarly, North Carolina
needs to recognize a limited right to use the shofenavigable waters for purposes of

portage.

C. Policy Reasons

The proposition that public trust rights include tright to portage further finds
support in public policy. First, if boaters do r@ve a right to portage, then navigable
waterways must be kept free from obstruction. N&#rolina is blessed with hundreds
of miles of rivers offering myriad opportunitiesrfoecreation. It would be virtually
impossible to maintain each river such that nawgats unobstructed. Further it would
be unreasonable to charge land managers and nipaniaers with the duty of clearing
and maintaining navigable waterways. There is ng weapredict when or where an
obstruction will form. Similarly, boaters have nceams of assessing the condition of
rivers. Since the task of keeping rivers clearnattainable, the right to portage must be
recognized as essential to navigation and safety.

Second, it is unreasonable to put the public & diuation of having to decide

between trespassing or attempting to navigate getans situation. If a boater comes
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upon a blockage in a stream s/he has two optidhs; ®uld get out of the water and
walk around the obstruction, or s/he could attetoggaddle through. Of course the very
nature of running water does not allow him to tamound and paddle upstream. The
purpose of the public trust doctrine is to enalble tise and enjoyment of the states
natural environment. If the state is going to emaga this use, then it should provide the
means necessary to do it safely and without legadurse. For this reason, the right to
portage should be recognized.

Finally, a blanket prohibition on the use of slsoi®too broad and is outweighed
by public interest and safety. If the right to @@ is not recognized there is no balance
between public trust rights and private properghts. The risk to riparian owners is that
a footpath will become embedded in the edge of {r@perty where a portage route has
formed. If the shore of the river is rock or everabh, there will hardly be a trace of use.
On the other hand, the risk to boaters could bangerous strainer or hydraulic. Property
owners may argue that the right to portage canlwsesl and that right will slowly
encroach farther into their land. Boaters are am \later for the purpose of boating,
seeking the thrill and spirit of the water. It iartd to imagine a situation where boaters
would be more interested in navigating the landemthan the water. Further, the right to
portage exists only when necessary and in onlydast intrusive means. Anything past
this incidental use is grounds for an action ispaess. Thus, by allowing the limited use
of riparian land for portage, the property rightsriparian owners and the safety and

public trust rights of boaters are taken into act@nd their competing interest balanced.
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V1. Methods of recognizing theright to portage

As this memo demonstrates, the laws of North @Gaaare incompatible with the
privileges afforded under the public trust doctriddmittedly, this memo argues for the
exception, rather than the rule; however the righgortage should no less be recognized
because it is essential to the very right of naiega There are several avenues available
to affect this change: 1) the Department of Adntraison can acquire easements or write
regulations, 2) the State may regulate the usawfyable waters under its Police Power,
and 3) the courts or the General Assembly can rezegthe right to portage under

judicial review or by enact appropriate legislation

A. North Carolina Statute

The General Assembly has expressly provided thmabment of Administration
the ability to obtain land and easements necedsafyrther the public trust right in
navigable water®’ Section 146-1 states this intent and recognizeséed for a balance
between the rights of riparian owners and the &gadbligation to protect public trust
rights...””® To carry out this purpose the legislature created Department of
Administration and “authorized and empowered [ &cquire by purchase, gift,
condemnation or otherwise: (5) Lands necessaryubfic parks and forestry purposes;
(8) Lands necessary to provide public access toviters within the Staté* Further, to
fund this purpose, the legislature created the tdhResource Easement Fund which is to
be used “for the sole purpose of enhancing pulblisttresources and increasing the
public's access to and use of public trust ressuféeSince the right to navigation must

include the right to portage, the Department of Adstration has the authority to
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acquire easements or write regulations necessasyotect public trust right. To provide
access and use of waters in any meaningful wayrigiwe to portage must be included

because it is necessary for use.

B. State Police Power

Since it is a governmental responsibility to pobtde public in navigable waters,
the state may use its police powers to recognieeritht to portage. “[T]he State may
properly exercise its police power to regulate tise® of navigable-in-fact waters, to
protect the public health, safety, or welfafé@The blanket prohibition on use of shores is
far too broad and does not recognize the safetyess#t creates. A boater has limited
options when he comes upon a barrier in the risee option currently results in a
trespass and the other may put that person’s saf¢éppardy. It is an important public
interest to be able to use public trust resoureéslys By not allowing boaters to make
limited use of the shores, the state is endangehegpublic and therefore it is an

acceptable use of police powers to regulate nalegaaters.

C. Judicial Review and L egislative Enactments

The courts and the legislature are further outtetecognize the right to portage.
In an action seeking judicial review of the Attoyr@eneral’s Advisory Opinion the
court can determine the scope of the public tigsits and the reasonable use these
rights. In addition, the General Assembly can pegsslation recognizing the right to

portage.
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VI1I. Conclusion

The public trust doctrine applies to the ChattoBgeer because it is navigable-in-
fact, as it has the capacity to support recreatiboating. In order for the public to enjoy
the full panoply of rights afforded under the paltliust doctrine, the right of navigation
needs to be recognized as including the right rtage. The right to portage is essential
to navigation because it provides a means of angidnpredictable dangers on a river.
The limited right to use riparian land includes yomvhat is absolutely necessary to
circumvent an obstacle. The right to portage idigahtly focused to protect private
property rights while simultaneously balancing pulust rights and safety in navigable
waters. For recreational boaters on the headwatdise Chattooga this means the right
to use riparian land to the least extent necesiarthe purpose of portage incident to
navigation. Since limited use of shores is esskembtianavigation, the law in North
Carolina should be changed to recognize the intadleight to portage on the Chattooga

River.

“Now, imagine for a moment paddling down the Chadta River; the sun is shining, things couldn’t be
better you think to yourself with a smile. When ysee that strainer up ahead, you take-out, cayefull

walk around the tree, and put-in the water in pditton for the beautiful day ahead.”
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